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1. IDENTITY OF THE PETITIONER 

Petitioner Barbara Kelley (“Kelley”) asks this Court to review the 

decision of the Court of Appeals referred to in Section 2. 

2. COURT OF APPEALS DECISION 

Thurston County Superior Court ruled, on equitable grounds, that 

RCW 11.12.070 should be interpreted so that as between devised life estate 

holders and fee simple owners, the former should pay debt on property 

secured by a mortgage, when the Will at issue is silent on the issue. Division 

2 of the Court of Appeals, on October 22, 2019, affirmed, without oral 

argument, providing alternative reasoning, in In re Estate of Irwin, 10 Wn. 

App. 2d 924, 450 P.3d 663 (2019). Reconsideration was denied on January 

22, 2020. 

3. ISSUES PRESENTED 

3.1. As a matter of substantial public importance under RAP 

13(b)(4), whether RCW 11.12.070 should be interpreted so that as between 

specifically devised life estate holders and specifically devised fee simple 

owners, the latter should pay principal debt on property secured by a 

mortgage? Yes.  

 

3.2. Whether, under RAP 13(b)(1), RAP 13(b)(2), RAP 13(b)(4) 

the ambiguity in RCW 11.12.070, as to who pays mortgage debt when 

property is specifically devised to life estate holders and specifically 

devised to fee simple owners, should be resolved by following the common 

law? Yes. 

 

3.3. Whether, under RAP 13(b)(1), RAP 13(b)(2), and RAP 

13(b)(4) the ambiguity in RCW 11.12.070, as to who pays mortgage debt 

when property is specifically devised to life estate holders and specifically 
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devised to fee simple owners, should be resolved by analyzing legislative 

history? Yes. 

 

3.4. Whether, under RAP 13(b)(1), RAP 13(b)(2), and RAP 

13(b)(4) the published decision erred in interpreting precedent by creating 

(or mistakenly recognizing common) law unique to Washington State and 

requiring life estate holders to pay principal debt on property secured by a 

mortgage, rather than specifically devised fee simple owners, when a Will 

is silent on the issue? Yes. 

 

3.5. Whether, under RAP 13(b)(1), RAP 13(b)(2), RAP 13(b)(4) 

the published decision erred by not following precedent requiring the Will 

at issue be construed as a whole? Yes. 

 

4. STATEMENT OF THE CASE 

4.1. Decedent (“Mr. Irwin”) died owning real property subject to 

a mortgage. In his Will, he named Kelley as his personal representative, to 

serve without bond and with nonintervention powers. (CP at 1). 

4.2. Mr. Irwin made a bequest, which granted Kelley a life tenancy 

only requiring that she pay the taxes and insurance on the property:  

I give a life estate in the property located at 5109 58th 

Avenue, Olympia, Washington to BARBARA A. KELLEY 

provided she pays the taxes and insurance on the property.  

 

(CP at 3). 

 

4.3. The only other beneficiaries of the estate, per the Will, were 

Respondents (“Mr. Irwin Jr.”) and (“Ms. Irwin”), who each take fifty-

percent of all remaining interests in the estate. (CP at 3). 

4.4. Kelley was appointed personal representative by the trial 

court. (CP at 33). Subsequently, Ms. Irwin filed a petition to remove Kelley 
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as personal representative. (CP at 6-7). Relevant to this appeal, Ms. Irwin 

claimed that, under RCW 11.12.070, Kelley was personally required to pay 

the monthly mortgage payment on the real property. (CP at 10).  

4.5. Kelley responded that as a life tenant, she was not personally 

required to pay the monthly mortgage payment on the real property; rather, 

the remaindermen devisees that owned the property in fee simple had the 

responsibility to pay the mortgage. (CP at 16-17, 27-31, 47-51; RP (October 

12, 2017) at 7-15; RP (February 9, 2018) at 21-29, 31-33). Kelley pointed 

out that Mr. Irwin’s intent, as stated in the Will, was that she should only 

pay the taxes and insurance on the property.  (CP at 16-17, 27-31, 47-51; 

RP (October 12, 2017) at 7-15; RP (February 9, 2018) at 21-29, 31-33). 

4.6. The trial court ruled in favor of Ms. Irwin. (CP at 33-35, 56-

57). The commissioner reasoned that “the will does not explain who should 

pay the mortgage” and that it was “fair that Kelley pay the mortgage for 

only the portion of time which she enjoys the benefits of the life tenancy.”  

(CP at 35). 

4.7. Kelley argued on appeal that statutory interpretation, 

legislative history, and the common law all mandated that she should not 

pay the property’s principal debt secured by the mortgage. The Irwins 

responded that the common law was modified, and that Kelley should pay 

all of the mortgage payments.  
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4.8. The Court of Appeals, in its published decision, without oral 

argument, affirmed on alternative grounds and held that there is a unique 

Washington common law requiring the life tenants to pay all principal debt 

payments, secured by a mortgage, as well as all carrying costs, such as 

mortgage interest, taxes, and all expenses to maintain the property. 

Reconsideration was denied.  

4.9. No other court in this nation as far as undersigned counsel 

can tell has ever made the same holding. Every state’s caselaw mentioning 

this issue sides with Kelley, as do citations in treatises and hornbooks. The 

published decision stands apart from any decision in the entire nation.    

5. WHY REVIEW SHOULD BE ACCEPTED 

5.1. As a Matter of Substantial Public Importance, Review 

Should be Accepted Because RCW 11.12.070 Should Be 

Interpreted So that Remaindermen Pay the Principal Debt on 

Property Secured by a Mortgage Over Life Tenants When 

Such Property is Specifically Devised to Both. 

 

The facts of this case are typical of many elderly fixed income 

couples’ estate planning. This Court should grant review because the issue 

at hand will adversely affect thousands of Wills already executed in this 

state. Attorneys and residents not aware of the decision will continue to be 

adversely affected. The published decision has the potential to adversely 

affect every property owner in this state desiring, at the time of their passing, 

to provide for their significant other as well as their children. Elderly 
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residents on fixed incomes are the most likely to be harmed. Thus, this case 

presents an issue of substantial public importance.  

An illustrative example is warranted. In this example, near exactly 

the same as the facts at hand, a couple meets later in life. They are elderly 

with biological, adopted, or stepchildren from different significant others. 

For many reasons—whether it be financial, maintaining retirement benefits, 

or countless others—they do not get married, or maybe they do and the 

property at issue remains separate property for whatever reason. The couple 

lives together in the property. For love, convenience, to pay bills, and/or to 

consolidate their assets and generate/preserve preciously rare income later 

in life, one person moves in with the other. The person moving into the 

property with the other sells his or her other home.  

The residence in which they then both live in together typically has 

some debt secured by a mortgage, but such debt is paid down and there is 

substantial equity in the home. The couple wishes to provide for each other 

after passing, but also desires to provide for their children from previous 

relationship(s). The children may not connect with the new significant other 

as there is no blood/biological relationship and/or because they see a threat 

to “their” inheritance.  

When meeting with an estate planning attorney, the titled owner of 

the home, after consultation, decides to devise the residence to his or her 
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children in fee simple, but reserves for his or her surviving partner a life 

estate. This is a common, near perfect, inexpensive, equitable solution that 

fairly balances the interests and needs of the surviving significant other and 

that of the decedent’s children.  

The estate planning attorney utilizes the common devise of “I give 

Blackacre to ‘A’ in fee simple, reserving a life estate in the life of ‘B’.” This 

allows the surviving significant other to continue living in their home and 

maintain the status quo for the remaindermen, paying typically de minimis 

upkeep, living expenses, and the interest1 on any mortgage debt. It also 

creates a situation where the decedent’s children will eventually take 

possession of the home. But for the time being, the surviving significant 

other is free from interference from such children that he or she may not get 

along with, during his or her life. He or she can preserve liquid resources to 

live off in retirement without paying for the purchase price of the home. 

This is why the common law—in every state in this nation—has 

always provided life tenants merely maintain the status quo and preserve 

the property, while the remaindermen pay for and accumulate equity in the 

property, when a Will does not say otherwise. This prevents the (typically) 

older surviving significant other from being burdened by the debt used to 

 
1 Because of amortization schedules front ending mortgage interest payments, interest 

payments on mortgage debt are typically lower and lower as the payment period nears 

completion.  
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purchase the property, as he or she is only required to pay upkeep, living 

expenses, taxes, and any interest on the mortgage. The (typically) younger 

children who are fee simple owners gain equity in the property as debt is 

paid off and benefit from the value of property typically increasing over 

time via market, and (anti-sprawl) regulatory, influences.  

In sum, while these children must pay the principal debt on the 

property, secured by the mortgage, such children eventually obtain all of the 

equity in the property for a substantial discount. Thus, the children’s 

inheritance is preserved while the surviving significant other’s gift of 

possession of the home, free of principal mortgage debt is effectuated.  

But the Court of Appeals decision disregards these bedrock 

principles regarding freehold estates, disregards universal common law, 

confuses estate planning attorneys, confuses the public at large, impacts 

thousands of already executed Wills drafted to take into account the 

common law, and in doing so substantially harms the public interest, 

especially the elderly often on fixed incomes. In its interpretation of a 

clearly ambiguous statute, and of a unique Will that mistakenly did not 

name the specifically devised remaindermen, the decision turns the 

common law known to attorneys and the public at large on its head by 

mandating life estate holders pay all debt on property secured by a 

mortgage. It is an extraordinary holding that is harmful to the public interest. 
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Undersigned counsel can find no case in this entire nation, or any treatise 

citing to caselaw, where the common law has ever required a life tenant to 

pay the principal mortgage debt if the Will did not direct so. Public policy 

reasons support this Court granting review. 

5.2. The Published Decision Fails to Acknowledge that RCW 

11.12.070 is Ambiguous, Fails to Clearly Modify the 

Common Law Universal to All States in this Nation, and 

Fails to Apply Such Common Law. This Court Should 

Accept Review.  

 

Property interests are commonly, and metaphorically, described as 

a “bundle of sticks.” Some properties have more interests, i.e., “sticks,” than 

others, and that number may change over time as property is devised from 

one person or entity to another. However, one stick—the fee simple 

ownership interest—is the most important interest, i.e., “stick,” of all.  

Bartlett v. Bartlett, 183 Wash. 278, 282, 48 P.2d 560, 562 (1935) (holding 

a fee simple estate is the highest estate known to the law, being an absolute 

one). The fee simple interest always exists, and it is always the first interest 

to pass to the new owner when all the interests of a property are devised. 31 

C.J.S Estates § 11 (“The fee never stands in abeyance; it must always rest 

in someone.”) (citing e.g., McTamney v. McTamney, 138 N.J. Eq. 28, 31, 

46 A.2d 444, 446 (1946)). These fee simple concepts are bedrock principles. 

Another bedrock, never changing, principle with respect to freehold 

estates, is that a life estate is an interest in property “whose duration is 
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limited to the life of the party holding it, or some other person.” 31 C.J.S. 

Estates § 35. Importantly, “There can be no life estate in property without a 

remainder” fee simple interest. 31 C.J.S. Estates § 35 (citing e.g., Benson v. 

Greenville Nat'l Exchange Bank, 253 S.W.2d 918, 922 (1952)).  

Thus, creating a life estate properly involves some variation of the 

following language, specifically naming the fee simple remaindermen and 

specifically naming the life tenant.  

“I give Blackacre to ‘A’ in fee simple, reserving a life estate 

in the life of ‘B’.” 

 

Under the common law, universal to all states in this nation, a life tenant is 

not required to pay the principle debt on real property secured by a 

mortgage. See e.g., Draper v. Sewell, 263 Ala. 250, 253, 82 So. 2d 303, 306 

(1955) (holding life estate holder has no obligation to pay the principle debt 

of a mortgage); Tyler v. Bier, 88 Ore. 430, 434, 172 P. 112, 113 (1918); 

Currier v. Teske, 93 Neb. 7, 13, 139 N.W. 622, 624 (1913). 

Furthermore, when statutes are a “derogation of the common law,” 

they “must be strictly construed and no intent to change that law will be 

found, unless it appears with clarity.” McNeal v. Allen, 95 Wn.2d 265, 269, 

621 P.2d 1285, 1288 (1980); Cooper v. Runnels, 48 Wn.2d 108, 112, 291 

P.2d 657, 659 (1955). 

Last, RCW 11.12.070 states the following in pertinent part: 
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When any real or personal property subject to a mortgage is 

specifically devised, the devisee shall take such property so 

devised subject to such mortgage unless the will provides 

that such mortgage be otherwise paid. 

 

Here, under the example quoted above, “A” is specifically devised 

the fee simple interest in “Blackacre,” and “B” is specifically devised a life 

estate.  Both interest holders are specific devisees. Under RCW 11.12.070 

which specific devisee is mandated to pay the debt secured by the 

mortgage? The obvious answer is that RCW 11.12.070 is ambiguous.  

The published opinion states that “Kelley does not provide any 

convincing authority for her claim that a party receiving a life estate cannot 

be considered a devisee simply because she is not a fee simple owner of the 

property.” (Published Opinion at 5). But Kelley did not advance the 

argument quoted above. She did not claim that she was not a “devisee.” 

Kelley’s argument was—when construing the substance, not form, of the 

Will—that both she and the Irwins were specific devisees, and that RCW 

11.12.070 is plainly ambiguous as to which specific devisee “is responsible 

for the mortgage. . . .” (e.g., Reply Brief at 13). Given that RCW 11.12.070 

does not clearly modify the common law that remaindermen pay debt 

secured by a mortgage—the common law should prevail in this case. Public 

policy reasons and the fact the published decision is contrary to precedent 

support this Court granting review.  
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5.3. The Published Decision Does Not Analyze Legislative 

History, Contrary to Precedent, When a Statute is 

Ambiguous. This Court Should Accept Review. 

 

The “primary duty” of a court interpreting a statute “is to ascertain 

and give effect to the intent and purpose of the Legislature.” Harmon v. 

DSHS, 134 Wn.2d 523, 530, 951 P.2d 770, 773 (1998). Courts use 

“legislative history” as well as “other statutes” when “statutory language is 

ambiguous” in “order to discern legislative intent.”  Id. 

Here, the statute is clearly ambiguous as to the issue at hand. Yet the 

published decision astonishingly cast aside considering legislative history 

of RCW 11.12.070 at all, succinctly stating “Kelley also relies on In re 

Cloninger’s Estate, 8 Wn.2d 348, 112 P.2d 139 (1941), but that court 

addressed statutory language not at issue here.”  (Published Opinion at 6). 

Apparently, the Court of Appeals found the legislative history—of the very 

statute at issue—not relevant. This Court should accept review because 

when a statute changes, and an ambiguity is created, case precedent makes 

it paramount to decern the legislative purpose.  

In the case of RCW 11.12.070, no caselaw in Washington exists 

where it was argued, let alone held, that any version of RCW 11.12.070 

required life tenant devisees pay mortgages. Notably, however, just before 

the current 1955 version of RCW 11.12.070 was enacted, this Court decided 

Cloninger, a case all about fee simple devisees and nothing to do with life 
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estates. There, the decedent’s Will devised real property to his daughter in 

fee simple. The rest of the estate went to his wife. The real property was 

encumbered by a mortgage. The daughter argued that the estate’s personal 

assets and residue must pay the mortgage. The wife argued that the daughter 

took the property subject to the mortgage. The court concluded that the 1860 

to 1954 version of the statute was a derogation of the common law because 

it was not clear that the common law rule, i.e., fee simple devisees not being 

required to pay mortgages, was or was not modified. Cloninger, 8 Wn.2d at 

350-351. The words “previously executed” muddied the statute enough so 

that any change in the common law could not be clearly found.  

This Court’s holding in Cloninger stands for the rule of law that 

unless RCW 11.12.070 clearly expresses the intent to modify the common 

law, the common law prevails. More precisely, the most recent 1955 change 

to RCW 11.12.070 had a single purpose. The legislature intended to modify 

the common law rule upheld in Cloninger, which presumed fee simple 

devisees took property free of mortgages, in favor of a modern trend2 

 
2 “The common-law rule has been modified, however, in a number of states -- some statutes 

going so far as to establish a converse rule: That, in the absence of an expression of 

intention by the testator to the contrary, it will be presumed that he intended the [fee simple] 

devisee to take the property subject to the encumbrance.” Cloninger, 8 Wn.2d at 350 

(emphasis added). Cloninger is clearly relevant to this case at hand, and RCW 11.12.070, 

because it recognized a modern trend that fee simple devisees take devised property subject 

to encumbrances, such as mortgages. That modern trend was clearly codified by the 

legislature in the current version of RCW 11.12.070; the legislature’s intent and purpose 

was to make fee simple devisees pay mortgages, so as to supersede Cloninger by statute. 

Nothing suggests that the intent was to make life tenants do so. 
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occurring at the time that presumed the opposite. See id. at 350.  

The statutory change fixed the inequity of making beneficiaries pay 

mortgages on property when (a) such property was not actually devised to 

them in fee simple, and when (b), as a result, such beneficiaries would never 

be entitled to any of the equity in the property. Reading RCW 11.12.070, 

reading this Court’s decision in Cloninger, and recognizing their obvious 

close temporal proximity, as well as the modern trend at the time, makes 

this plain. There was no intention or purpose expressed in the statute, or in 

Cloninger, towards changing the common law rule that life tenants do not 

pay principal balances on mortgages.  

A new law, or legislative history, meant to eviscerate testamentary 

gifts of possession, i.e., mandating life tenants pay principal debts on real 

property secured by mortgages, and upending bedrock principles regarding 

freehold estates and life tenancies, would have made mention of such 

radical purposes. The fact that no appellate case nor any legislative history 

on RCW 11.12.070—for the past 150 years—mentions life tenant devisees 

at all, let alone being mandated to pay mortgages under the statute, is 

illuminating.  

Perhaps the most important point being that it would be a strained 

consequence to believe that the legislature intended to fix one inequitable 

result, i.e., beneficiaries paying for property in which they would never have 
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any claim of equity—just to create the nearly identical inequitable result of 

the same sort—i.e., making life tenants pay for property in which they too 

would never have any equity.  

This Court should accept review so that the paramount function of 

determining legislative purpose, e.g., through analyzing legislative history, 

is not so lightly disregarded in the future, as it was in this case. 

5.4. Washington State Has No Unique Common Law as to Life 

Tenants and Mortgage Payments and this Court Should 

Accept Review to Correct the Published Decision’s 

Erroneous Statement of Law Otherwise.  

 

Pursuant to RCW 4.04.010, “The common law, so far as it is not 

inconsistent with the . . . laws . . . of the state of Washington . . . shall be the 

rule of decision in all the courts of this state.” This Court recognized the 

common law at issue in this case in In re Brooks’ Estate, 44 Wn.2d 96, 98, 

265 P.2d 833 (1954) (holding life tenants pay “current expenses such as 

taxes, repairs, and other upkeep. . . .”) (quoting Richardson v. McCloskey, 

276 S.W. 680, 685 (Tex. Com. App. 1925)). Division 1 further recognized 

the same common law in In re Estate of Campbell, 87 Wn. App. 506, 513, 

942 P.2d 1008 (1997) (stating “[carrying] costs of maintaining life estate 

property” can be charged to the life tenant).   

The question of whether “current expenses such as taxes, repairs, 

and other upkeep” paid by life tenants includes payments on principal 
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mortgage balances is easily answered by reading the cases that Brooks’ 

Estate cites. For example, the Texas case Richardson (cited Brooks’ Estate) 

explicitly cited four cases, from three states, that all follow the rule that life 

tenants do not pay principal balance on debt secured by a mortgage. 

Richardson, 276 S.W. at 685 (citing cases from states all following the 

(only) common law rule that life tenants do not pay the principal balance on 

mortgages). Furthermore, Texas law provides that life tenants do not pay 

the principal balance on any “existing encumbrance”: 

A life tenant is charged with the duty of protecting the 

interest of remaindermen from forfeiture by reason of any 

act or omission on his part and to preserve the estate in which 

he holds a life tenancy. In Brokaw v. Richardson, 255 S.W. 

685, 688 (Tex.Civ.App.-Ft. Worth 1923, no writ history), the 

court stated that in pursuance of this obligation a life tenant 

is required to pay the interest on existing encumbrances. 

We think this is correct. Therefore, we hold that appellant is 

liable for payment of the interest on the indebtedness. The 

payments made toward the retirement of any principal 

would, of course, inure to the benefit of the remaindermen 

and would not be the obligation of the life tenant. 

 

Hill v. Hill, 623 S.W.2d 779, 780 (1981) (emphasis added). Thus, how 

Richardson, or in turn Brooks’ Estate, can be interpreted as holding life 

tenants pay principal amounts owed on mortgages is not a supportable 

proposition.  

Moreover, Texas law allows life tenants to “compel the 

remaindermen to contribute their proportion of the [e]ncumberance paid.”  
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Bryson v. Connecticut General Life Ins. Co., 211 S.W.2d 304, 309 (1948). 

Clearly, a mortgage is an encumbrance, and the contribution that Bryson 

refers to is when a life tenant is forced to prevent foreclosure—i.e., losing 

his or her (gifted) place to live—by paying the principal debt on the 

mortgage for which the remaindermen are duty bound to pay. See id.  

Here, nevertheless, the published opinion cites as unique 

Washington State common law, “As a general rule, unless the will expressly 

provides otherwise, ‘one who takes a life estate in the property of a decedent 

elects to take as a whole with the benefits of the income and profits, and 

under the corresponding burdens of the current expenses such as taxes, 

repairs, and other upkeep, viewing the estate as a whole.’” (internal 

punctuation altered) (citing Brooks’ Estate, 44 Wn.2d at 98 (quoting 

Richardson, 276 S.W. 680, 685 (Tex. Com. App. 1925)). The published 

decision also cited Campbell, 87 Wn. App. at 513. Finally, the published 

decision reasoned that “it would be a ‘strained consequence’ for the residual 

devisees to have to pay the mortgage on their own testamentary gift where 

they do not yet have possessory interest in the property, particularly in light 

of the principles articulated in Brooks’ Estate and Estate of Campbell.” 

(emphasis added).  

Because the published decision failed to note the dispositive 

distinction between “carrying charges” or maintenance costs/expenses or 
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“upkeep” versus capital contributions, and debt incurred, toward the 

purchase of property, this Court should grant review. The published 

decision is contrary to this Court’s decision in Brooks’ Estate. The specific 

error is that the published decision transforms Brooks’ Estate’s correct—

and common among all states—statement of law that life tenants pay 

carrying costs such as “corresponding burdens of the current expenses such 

as taxes, repairs, and other upkeep” into an incorrect statement of law that 

Brooks’ Estate, itself, in no way states nor stands for: “A life tenant accepts 

all of the benefits and burdens of the property and those with a remaining 

interest cannot be made responsible. . . .”3 (Published Decision at 6). The 

published decision reads words into, or more precisely out of, Brooks’ 

Estate’s holding and its pedigree. Those words read out of the decision were 

“corresponding burdens of the current expenses such as taxes, repairs, and 

other upkeep.” The published decision erred in not recognizing that Brooks’ 

Estate merely spoke of carrying costs, echoing what other state courts have 

held for 150-plus years.  

As to Campbell, it is hard to see how that case stands for any 

proposition other than that life tenants pay “carrying” costs, unless the Will 

provides otherwise. See Campbell, 87 Wn. App. at 513. Since carrying costs 

 
3 Another error is the breadth of the decision. The common law placed equitable financial 

limits on any and all amounts/obligations paid by a life tenant because life tenants merely 

preserve, not pay for, the property. The published decision eviscerates that common law. 
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include interest charges on encumbrances such as mortgages, Campbell, 

read in the context of Brooks’ Estate, 44 Wn.2d at 98 and its pedigree, 

supports Kelley’s position. In fact, Campbell is in accord with every state 

in this nation’s common law on life estates. 

Finally, the published decision cites RCW 64.12.020, 17 WILLIAM 

B. STOEBUCK & JOHN W. WEAVER, WASHINGTON PRACTICE: 

REAL ESTATE § 1.27, at 53 (2d ed. 2004), and McDowell v. Beckham, 72 

Wash. 224, 232, 130 P. 350 (1913). But neither RCW 64.12.020 nor 

McDowell state that a life tenant not paying the principal debt secured by 

mortgage is actionable waste. Moreover, while William B. Stoebuck and 

John W. Weaver do make a passing reference that a life tenant commits 

waste by not paying “mortgage debt”—the reference is uncited to any 

caselaw or secondary authority and fails to illuminate whether the authors 

are speaking about mortgage interest debt or principal debt. The authority 

the authors do cite all supports Kelley’s position on appeal.4 

  In sum, this Court’s decision Brooks’ Estate is based on Texas law 

that supports Kelley’s position on appeal. The published decision is directly 

 
4 Appendix A to C are selections from treatises by, or cited by, Washington Practice Series. 

They provide numerous citations to other states, all stating the common law is that life 

tenants only pay the interest accumulating on mortgage debts. Surely, if it was “common” 

for the “law” in Washington State to make life tenants pay principle debt amounts secured 

by mortgages—there would be at least one case that says so. Washington Practice Series 

fails to cite any such case and as such is not persuasive authority.  
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averse to this Court’s decision. Moreover, Campbell focuses on that 

particular decedent’s intent, and whether carrying costs such as taxes—not 

capital contributions towards the purchase of property—were intended to 

be paid by a life tenant pursuant to the language of a particular Will. Last, 

Washington Practice Series provides no citation to any authority contrary 

to the common law or Kelley’s position on appeal.5 This Court should 

accept review to correct the published decision’s erroneous interpretation 

of Supreme Court precedent directly on point.  

5.5. The Published Decision Fails to Follow Precedent Mandating 

that Wills are Construed as a Whole.  

 

Wills must be construed as a whole. In re Estate of Magee, 75 Wn.2d 

826, 829, 454 P.2d 402, 404 (1969). Here, the published opinion states that 

“Kelley contends that the Irwins, as residuary fee simple devisees, should 

be liable for the mortgage.” (Published Decision at 3). But Kelley’s 

argument has never been that “residuary” beneficiaries should pay the 

mortgage. Rather, Kelley’s argument is that the Will must be construed as 

a whole, and that its form not be raised above its substance. Properly 

construed, the Irwins—as to the real property at issue—are specific devisees 

by operation of law.  

 
5 The published decision also holds that Kelley, as Decedent’s long-time partner, “ignores 

the principle that [Decedent] is presumed to have known the law at the time he executed 

his will.” The published decision then cites RCW 11.12.070, which is plainly ambiguous 

on this issue and contradicts the common law that Decedent “presumed” was the law. 
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Stated simply, before Kelley is specifically devised anything—the 

law, and bedrock principles regarding freehold estates, mandate the Irwins’ 

fee simple interest be specifically devised first. See 31 C.J.S Estates § 11 

(stating “The fee never stands in abeyance; it must always rest in someone”) 

(citing e.g., McTamney, 138 N.J. Eq. at 31; Shufeldt v. Shufeldt, 130 Wash. 

253, 262, 227 P. 6, 9 (1924) (holding “If, when the will goes into effect, 

there is no contingency . . . as to the person entitled to the remainder . . . 

then the remainder is vested.”). The unartfully, and uniquely, drafted Will 

merely and mistakenly placed the remainder fee simple specific devise in 

the residue section of the Will. 

6. CONCLUSION 

Pursuant to RAP 13.4, Kelley respectfully requests this Court grant 

review, and reverse the published decision in part. Kelley requests that 

Irwins pay the principal mortgage balance due, as required under the 

common law, and that she only be required to pay the interest on the 

mortgage. She further requests that the decision be reversed so that she be 

awarded attorney fees and costs on appeal.  

Respectfully submitted this 20th day of February, 2020, 

 

____________________________ 

               Drew Mazzeo WSBA No. 46506
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§ 1.27 REAL EE.'TATE PROPERTY LAW Ch. 1 

("vohmtary'' or "commissh·e" v.-ai,ioJ and an affirmative ducy, to some 
oi<tent, r,o take steps to prevent waste ("permissive" waste). Tho exam
ples above sufficiently illustrate commjasive waste: no more will be said 
about that. As to permissive waste by a leasehold lenaut., it is cleal: that 
o t.enaii~ has the duty to take :measures to prevent the action ol' forces 
that wiU cause serious, lasting injury to the premises. Clas.'3ic examples 
are the tennnl's duty to replace or boru-d up broken windows or to patcb 
boles ina roof, if en~ty of the elements would cause serious damage. This 
duty is in addition to any tenant's rnpair covenant and, indeed, is the 
leaant-'e only repair duty in the absence or such a cov<inant." Life 
tenants have similar duties to prevent waste. limited to the nmts, issues, 
and profits they receive from the land or if theu,ersonally occuw i£: to 
the lane'$ fair rental value. Their duLy no to permil wa,t~ al,;c, indurl~• 
a 1h1ly lo pay Laxr.~. a'i1:1e....,.,me-11ts. and mortgngo dt>ht payments, subj<.:vt 
to r.hr limitA tion jwa. t;tOt,f'ri ~ Whlk\ as nntr'<I , I hrrr rln11p not M-!r.lT1 1.0 hP. 
~c'?t W:-ts.hmgl ~>r r.af-f' law on pt!r-n.1~tvP wa:-it\ it would be smpriaing 
i.f the rules staled in this paragraph were not in force. For one thing, 
tlrree of the statutes cited above mention penniasive waste." 

Woshingt-00 also bas incomplete authority on the extent to which » 
tenant, life tenant. guardian, or co-tenant is liable for serious and 
pennnn.mt damage done by third persons. Al old common law, a party 
who hltn8elf could be liable for waste was liable for acts of waste done 
even by trespassers without his knowledg<i. on tbe theory he :iad an 
action over against, thcrn Today, how<:WM, the general rule is that he i;; 
liable only if he negligently failed to prevenL the lhl:.-d pe~on'a doing the 
damage" OM decision in Wa.'!hlngton, from the court of appeals, h.olda 
tho.t n tc~t. wM liable for nct.c of wtwt.o oonunittcd by ~ third :,erf.l'on, 
but the court is at pains to point out that t he tenant had actual 
knowledge tho barm wi,s being done over a period of time.'9 The 
suggesbou is strong that in this case the court of appeals would not have 
held t-be tenant liable llflless he had had some involvement with tho 
person ..,ho did the actoal damage. 

Persons who create a pre.oont and 1iJLuNl estate may, by appropriate 
language in the croating instrument, lessen the tenant's or life tenant's 
dut;ies Itot to commit. or permit wasle. If the parties to a le.ase agree that 
the tenant may, or perhaps is eveu requi1·ed to, buiid or leas down 
structmes, cut, timber, remove minerals, etc., then of course non• of the 
p,mnitl:'-!d acts will be waste."° If the grant.or or dcviRor of a life estate 

2o, &. W. s,oebts•1< & D. Whitrnom, 
Law of Ploµet1.y § 6.22 (3d ed. 20(J()j. 

2&. Res,atemenL of Property §~ 130, 
139 (193';), W . StoobUc< & 0 , Whitms.i,, 
Luw or P1otcrty ¼ 4.3 (3d ed. 2000), 

27. Rt.,'W;\ o9.L2.0a0(6); RCWA 
5~-l5.);J()~5}; BCll'A 64.12.020. 

ts. Ro!!tatt.m(ll)t, of Pl'Op0'l"t] § 146 
(l9S6): W. Sto,bul'k & D. \\'hilman, Law of 
Propertyf 4,1 C:l<hd.2000). 

29. o..-.. y V. Spoolman, l Wu.App. 8&, 
459 P.2d 416 (1969). 

56 

30. Burns v. D-uft(?ane., 67 Wuh. 1.o8, 
1.21 P. 46 {1912} (perm.iLt&d iu:tt. oot. wbilll: 
if done 1•e,S<Jilftbly), 



 

CJ,. l COMMON LAW ESTATES IN LAND § 1.27 

mortgagoe's pm·mi$siou, aro an undue restraint on ali;,ruttion.1° Howev
er, ttese decisions al'e largely nullified by the Federal Garn-St. Germain 
Depcsitory lnstitutions Act of 1982." 

Acaeareh Rftferencesi: 

C.J.S. P•rpehtities§I 52, 55- 77. 
West.'11 Key No. Digeiifl,> Pcrpetuit.i~ ¢=,~7. 

§ 1.27 Woste 

However ' 'waste" may be used in popular terminology, in its techni
cal a:id original sense, r.be word means <I.image to land done or allowed 
by 0110 who owns a present estate that is subje<.-t to a future estate. The 
offense is a.,aainst the owner of the< future, l)SLate. Since I.be iltatuC.e of 
Westminster in 128-5, and now by RCWA 59.12.020 ii, Washington, joint 
tenants and tenants in common may also be l.i8ble fo1· waste C.O their co
tenanl:s.' 'fbe Washington statute al;io rnakes guru-diru.ts and subtenants 
liable for waste to their wru-ds ant.I head landJorde, respectively.• We will 
define in mo1·e detail those acts that conslil11te waste, but in general it is 
serioJ6 and more or less p~rmanent harm done lo the lru1d oi· to object5 
amx~d to it such as growl!)_g timber or buildiJ~s. Wns( e mav • so consi~t. 
vf » life; lcmmt's {hlling to pny taxe~. i.U:i,St'St:-mem~. or murt~\g<' cl('b · so 
I hat lllle ia ieiipardizcrl. The ·, of it ~ccm, l(1 he thal the harm is 
serio~a and permanent enough to cause substantial Jos., to t,he plalntJffs 
future eswte .. • 

Washington's statutes do not. define waste, but there aro a number 
of appel!ate decisions on the subject, most of which deal with quo~ions 
of definition.' By far most of the CMes arc landlorcl•tenant t8!1es.• lt is 

10, Bell:ngh.nm Fir&-L Fed. s~\•. & Lollll 
.As!'n v. Ganison. 67 Wn.2d 437, 553 P.2d 
1090 (1976/. Sa· ol,w Mill,r v. P,cii\e First 
lJ-00.. Euv. & J..oan Ass'n, 8t3 Wn.2d 401. 545 
P .2d 646 (1976); Ten'.)' ,. Born, 24 Wu.App. 
652 1;04 P.2d 004 (1979/. Cf Magney V, 

Lincoln Mut. S.v. B<nk. :14 Wn.AJ)p. 45, 
669 P 2fl 537 (1983). But compora T>m:, v. 
&mr, .-vith .Morrir1 v. Woodskle, LOI Wa.2d 
1\12, 632 P.2d 905 ( 1984). 

ll. 12 U.S.C. § 1701j. &e at.'O Fidclit~ 
Fed ,Sav. &. Loan Aes'n v. de lo Cues;a. •38 
U.S. !41, IO!l S.c,. 3014, 7a L.Ed.2d 664 
(1982); P•ny v. l.sl&nd Sav. & l,c""- A .. 'n. 
101 Wn.2d 795, 66t P.2d 128J (J9S4). 

§ 1.21 
t. $";al. ofWe.e-tmi.nster. !3 E:dw. I, i:. 22 

Cl285J; RCWA 64.12.020. English d<lcisi.Qll! 
Limit$) l.hc ad;inne undar t,he Statute of 
Wostniinswr to ~6et in w'hich wa.s.tt, v.'OS 

oonunitwd by oo-1,n,utts i:rl foo &imp!o ab.,,. 
lute. W, Stoeb1lck. & D. Wb1tman, Lm~ uf 

53 

Prop<'rty ~ S.6 Gld ed. 2()00). Whether a 
iri.tni.lar limitnt.ion exists undtir tho Washmg
cun stamte is not 1w:~u 

2. RCWA 64.12.020. l,,oattk- FirsL Nat'l 
Thmk v. B1'0mmer~ 69 Wu.2d 190, 570 P.2d 
10.10 (1977), is a case in whk.h a gu&l"W.Nl 
wo,; held Jiab1" foe Etatutory treble damagos 
to her wMd for cut.ting t:imbe.r wit.h.out 
oout't o.uthonztaUcm. 

3. rfhe .s.tatement& in lhis .o;pcf.ion about 
gcnernl Atneriam ~aw c.rc dn.\.Yn, uaunily 
wittw1.1:. further attribution, from Rosbte
menl. of i'r<)perty J 139 (1%6); 6 A1Mrican 
tuw of PYoJ)"rly ~§ 20. J- 20.2S v\. J . Cas-
11er ed. J.952); L Slmes, Fut;Jr-e tot.erects. 
§ 46 (2d •d. 1966); and W. StlObw:k & 0 . 
\Vbit.m>n, """ of :Pr(J))Ot'fy j§ 4.1-4.5, 5 .8 
(Sd ed. 2000), 

4. Some lea.ding cw.Mtt cm t~ qu08• 
Lions a."" Seo!tle-Firs( Natl Bsnk v. Brom
.,., • ., 89 Wn.2d 190, 5711 P .2d 1036 11977); 
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I t .3 P&RMJ.SSJVB WA8Tll! ___ ta! 

capable t>f' • rt410o.a.bfe we by I.be ownen ol the future In~ ahowd 
\hty btoame enllUed "° JOlllllion, aod JC the owt1t1ra or the fflturt 
in"'l'll"4 c,bjeet to th• ~ proposed by lh• lift tenant. ll v,--ould N!l!lll 

th.at. thttr objectioo thou.kl be, doomed "rtw10na.ble .. t!'Vtn It I.he v-&llo of 
Lb.o r..U,. would Ml hit l'WII@~ would •wm b4 i,u,raa-.d-l)y t.bc 

pn,pootef --
(t 1houJd be nottd thal the JI ,l.m. murt aaid, b1 ..,.,. 9( dicnu:n, th.o,t. 

whtore a londlord "ttntll hi• J)temi&ea for A shorl tJmo, •• slltt tbt1n, 
them f'o.r twrtai.n UIIOt, "h~ is enU.tlt!cl t.O rtcelw- tbein back id the end of 
Lbc term ruU f!Ul!d tar tb01e u.-: tnd be mAy .. u u.y that be d00t oot 
dM)()!J8. t.o haYe a dilTtil"tl'Jt J:ropffl)' retu.n'lltd to him. f.rum th.& whldl bt 
i.:ued, ewn if, upon, t.he r.alina or~,.. II • .m..shf. be found or ,.._.,.i,:., 
value b:, rl'l880n of Lln, eh4n.ie. "111 ln r..tt. Lbe rulflt &11. lo what 00:nabtut.el 
wastf! on the part ot terutnU tor 1l!IU'I (and P'nodic: ~) are 
l!OllleWhlr. more. tl!lltrlrti.,. Lhlu1 lhoM -pplicah}e ta Ure tenanta. In 
pnoral, "Ute t.eNLnt. is enttt«I to lll&U ch1npc In the- physic.al oornll
tion or the. proper,y which 11..rc rt,Monabt, neces.sary Ill oTdoo- (or lhe 
ctr.ant to UP Lht luJM,d proptol'\y In • manner that r. ,._10nah1.i under 
aU the~•; but. ''umpl to~ uumt. 1M J)Cltdts r.o • luae 
Vuid.l.Y earee othawfM, lhfte ia a bretcb of Eh• tenQt', oblrpt.ian tr ht 
• • • dcM• RO\, wbltn reque,t,td by &he landlord. ll!Store. \lo'.ht.,.nt ntttnrA.
tJo.a I• pot11n"ble, th• lA>aNd p::-oJIC!r,.1 Lo lta- rormu mnditJoa • • • .... Tht 
dutie& o( the. l.clWi.nt ror 1Ura Cor periodic &enantl will be oans!dtN!d in 
rnort dltd pofit ln Chapter 6. 

Uee or land hy • CetWl.t (whether (or lite or for .)'Ul'I) in a ~ 
axps-tll&ty authoriuc:I by lhe insLrut.nent crn11Un1 the 11uca!IIIMve Htiltt fa 
Lhe land obriouafy cannot ctnll.lt.uLe wute. expn!M provWons aa '° Lhe 
~le U8e9 of the pretmeil are,. ol COUrk!, wry COl'IW'.lon in I t..e 
cmrting a term of ,u.rs. • S;JC11 provisions .,.. Much 1 ... cotnmon 1t1 an 
ioi.tnaroeti,1, ereatiog-UJ'Ua.lJ,;• ~at.uitoo~ life e-atate! 8ut the latt•r 
lltl)' provid• that ~ lif.e tenant 1ball hald "without impeach.me:nt o( 
waste.'' Such.• proviJlon h8' from the ..,.best time.a ,n botfa Eagt.ltld 
and t.he Unft.ed &at-., been ccn#lnaed • pr'l)lltUnf • lftWU for life 
ftOOI acy ••lqal" IUlb1Jity for wut.e..•• 81,11, q we ,hall ,et, OOW14 of 
equ .. it.y havo- 11t.tmetl:inC11 pr~ ti remedy for "unoon11dooobW' cr,nduct. 
Lha, l.njut• tb• nrn~oQCr or Tetnaindtrm&u e\u thou&b I.he bfe 
i.crumt hokll .,W\thoul lm_pea!lmi,ent for wute. ·• 

§ 4.3 Pe•mlmvo Wmte 

XJJ11rnt ~ri• lo 1twC\.i11lrw,n; m lhr 1r . .,t:rum,,nt ,•tt•ll"ir t.+i• Jd.., 
~- ., l1fr- ~ , '" • :1111.~~ 

M, $ipn, mta 15, Uk Wffl •• t.2, l1t uw M.140, 
U. 8-t..Pl'op.td • l11tu. 1,3) M ~ 

U.W. WilNn...tuick ...... ,_,,_..,. .... 

""reKOl9d •ti.. .... --------. -lll.f lU 

so. s. IJMI. Cbtpt,r ... 
SI. ~"'II f ltl Md 0-,_.. ........ 
U. s.t lat.Prop. • 141. c--, lAI 

u.!lllli• 4;S.CC..4.JIClo.. 



 
 

Rl'!l.ATlON"S BE'l'WEEN OWNERS Cb. 4 

property ru:td to pay all oi- part of e2rt.am carrying cba.rg~s such u 
propedy...ta.xe6, mo~ mtt,?rest, and special as-sessmen~ r public 
improvement&' Failure to make tho required repairs constitutes Hper-
mi!sive waste," and failure to pay carrying charges is also Crequently 
termed ••permissive waste. "ll But all such ofilnnative dullos are subject. 
to lbe important limitation that tbe life tenant is under no duty to 
elJ)cnd more lban tbe incoIDa that can bo generated from the land or, if 
the Ji(a tenant personally occupies t.he land, the rontal value thereof, in 
order to disc.barge IUCh duties.• However, the surplus income or ttnta1 
value from prior yenra must be epplied to needed current repairs and 
carrying charges, and surplus current income or rental value mU8t be 
applied to make up any aoorued deficits in malting repairs or paying 

carrying c.barges.' 
No satisfactory genaral definition of the life teruint's common law 

duty to makA .ropairt can ba found in the decided cases, which $imply 
illustrate typical fai,t patt<,rns. The cases, however, do make it clear Uiat 
the life tenant need noi rebuild a staructure that was completely dilapi• 
dat,,d wben ha or she became entitled to posse8$ion or to make general 
repairs needed a• th.at Lima;• need not rebuild • structure destroyed by 
fire, sto~ or other casualty fo.r which the life tenant was not Te$ponsi
ble.1 and n~ed not eliminate the result& of ordiQ.ary wur and tear un1e$8 
repai.J·is are i,e,c:essnry to prevent furthe.r deterioration.• But a life tenant 
bas a duty to repainl when exterior surfac..s will otherwi&o be exposed to 
serious deterioration' end to keep roofs in repair, 1° or-more generally, 
to preserve Land o.nd structurlitS in'- reasorulblo state otrepair.

11 

t .. , 
]. E.g.., Steveru v, Cituens & Scnnh~n 

Nali....i Bank. 2~ Ge 612. 212 $.E.2d WZ 
U9'76); Clark v Chi.I&, 2~ 011,, 4.93. ~I 
S.iUd 12711994}. However. ,he ic!Stru:m,nt. 
crtttinl Ula life etst.nio lMY ~it\ thMEt ~ 
11ponsibili'-1ee ffl'lirelf to the rea:,al.ader 
holdmt: 899- In re 811tate of ~pboll. 81 
Wuh..App. 506, 942 P .2t1 1008 <Wash.App. 
L99"1) , 

2. E.g .. H1U1.11tr.Mn v. BausmtJ\n., 231 
UI.App.3<1361. 112 Ul.lk<. 937, 5&0 N.&.2d 
2J6 (UJ.App.l.ffil (w.,:e,}; Sherrill v Board 
of tqualiit1tiot\, 22• Tol\t\.. 'lOl. -lU S. W 2d 
857 09'10) (taes): Goodapeed v. Skinner, 9 
!<Jin.APP.id 561, 682 P.2d 686 ll.984J ,,... 
tt); (;11,1T1Ht. v, SIIOWden. ~2& Ala. 30, 1•5 
&i. •93, 87 A.L.a 2,G (1993) <monpge 
ill-t.oratl: ~u v, BeliVNU-, 217 Mlnn 
236, l4 N.W,2d 006 U94') ( 8Qllle) ; Mon-ow 
v. fffll(lft. 195 'r.mn, 3"10, 259 $.W.2d G6S 
(1963) l,llMM;me:ii apporUaned In ra\UI or 
,·alue of ll!c •taw to value of' future eftt.tile), 

s. '4Tbe tandency ie ta t.re.t (..Oun I.Q 
(411')' out. theM oblip,tic»iw. Jn I.be same 
m11r111er u raUure t.o repo.l.r, and W CIJIIC!i 
are co11aequwU, dM1cu8'ed me-ittiar." $ 
AmJ., Prop. f 20.12 at p. 100.. 

4. E.g., IQ ro Stout'• Bsuite., l.l,l Or. 
411, 50 P.2d 768. 101 A.L.R. 672 (l~:16) 
(r®'IJl's): N•t.ion v. G~. IS& Ind. 697, 
123 N.&. 168 (1919} (We.:t), 

6. Ibid. 
8. t,&,. S.Tiop l.n't~ &. ~ Co-. 

.,, UttlQ. 135 NJ.F.q. 646. 39 A.2d 392 
( 1.9<14) 

7. E.i,.. $8Ylnp lo*tm~i:it & Tru&t Co. 
v, l.ittle, MJpm tsote & In r. 5t~•• SM,.o,tu., 

11upm note L 
a. E.,;., ~ewr v. Bitd., 200 w.va.. 

667, <190 S.E.2d 76-4 (W.V .. 199"1), 
9. &g .• Woo~o Y, f'ulleo., 88 N.J.£q, 

35, 101 A, <l&t t1917) CQtQP11Se St.arape,li v, 
Swopoli, 180 A.D.2d 721,580 N.Y.5.2d 389 
(N.Y.App.Oi•.l99Zl (failutt ta painl aicteri• 
or or hou_. is not Wl\!ite wb.tre oo !trui:tural 
duma;:e rwuh,.) with Za'lltl-er v. !h-e~r, 220 
Coan, 116, 596 A..2d 3$8 (Conn.J991) ((ail,. 
ure to pa.int and make otdinary rtpal.re la 
...,.Le). 

10. lb1li 

11. RetLProp, 139. The older autborl· 
\i811 llll uaw Lb.at "the lenoJ'lt. muet k,ff9 
~ rn:.mlaet wind.tight. ud "a'8r tlsht" 
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to find an intent to benefit the remainderman as well as the life 
teriant.37 

§ 1697. Duties of -;;,.-=T=enant and Rights of Owner of In-
defeasibly: V osted Remainder or Reversion as to 

ortg~es , .. 

Of course, the li.fe tenant will owe a duty to the remainderman 
or reversioner with respect to a mortgage encumbrance only if it 
is a lien on the reversion or remainder. This situation may arise 
where the mortgage was given prior to the creation of the life 
estate and remainder or reversion; or it may arise by virtue of 
the joint action of life tenant and remainderman or reversioner 
in giving the mortgage. In the latter case the duties may be 
regulated by an agreement entered into as a part of the joint ac
tion, but, in the absence of such an agreement, the principles here 
declared would control. 

The life tenant is under a duty to pay the interest accruing 
durin the period of his life estate.3~ As in the case of current 
taxes, this duty is li.mited by the rents and profits which the life 

37. In re Cameron's Estate, 122 N. 
W. 564, 158 Mich. 174 (1909). 

Welsh v. London Assur. Corp., 25 A. 
142, 151 Pa. 607, 31 Am.St.Rep. 786 
(1892). 

38, Murphy v. Ma , 8 So.2d 4 -2 243 
Ala. 94 1942). 

Barker v. Barker, 31 So.2d 357, 249 
Ala. 322 (194 7). 

---Abney v. Abney, 62 So. 64, 182 Ala. 
213 (1913). 

Kelley v. Acker, 228 S.W.2d 9 216 
Ark. 867 (1950). . 

r>e PrLsco v. Ilykaczewsld 168 A.. 144, 
18 Del.Oh. 252 1932). 

Oldham v, Noble, 66 N.El2d 614 117 
lnd.AJ,lJ!, 68 (1946). 

Holzhauser v. Iowa State '.l'ax Com
mission, 62 N. W.2d 229, 246 Iowa 
5 1953 (dictum). 

In re l'!lstate of Myers, 12 N.W.2d 211, 
234 Iowa 502 150 A.L.R. 254 (1914), 

-odd's Ex'r v. First Nat. Bank, 190 
S.W. 468, 173 Ky. 60 1917}, 

40 

Wheeler v. Addison, 54 Md. 41 (1880). 

Welbon v. Welbon, 67 N.W. 338, 109 
Micb (1896). 

Sfroh v. O'IIearn, 142 N.W. ~ 1 
Mich. 164 (1913). 

Bowen v. Brogan, 77 N.W. 942, 119 
Mich. 218, 75 Am.St._RCJ:!,..,.387 (1899-). 

I n re Lee, 213 N.W. 736, 171 Minn. 
182 (1927 . 

In 1·e Daily's Estate, 159 r.2d 327, 117 
Mont. 194 1945). 

Bartels v. Seefus=~~......,_......,_,-= 
Neb. 841 (1937}. 

Reeves v. Huckins, 11 A. ~ 8Q..li. 
H. 348 (1922), 

I vory v. Klein, 35 A. 346, 54 N.J.Eq. 
379 (1806), affii·med 11 A. 1115, 55 
N.J.E . 823 (1897). 

Sweeney v. Schoneberger 186 .Y.S. 
707, 111 Misc. 718 (1919). 

Pfaff v. Kehr r 2 Y. 13 (Sup. 
1923). 

In re Brltll' Elstate, 82 N.Y.S.2d 792 
(Sur.1948}, 
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tenant receives,39 but, if the remainderman or reversioner should 
pay the interest himself, then it would seem that he would have a 
lien for the full amount on the life estate, whether the rents and 
profits were sufficient to pay the interest and other carrying 
charges or not. 

If the mortgage falls due during the period of the life estate, 
the question arises: On whom does the burden of the payment 
of the principal fall? Courts have generally indicated that life 
tenant and reversioner or remainderman must each pay his due 
proportion of this amount.40 To require them to share the burden 

Cogswell · v. Cogswell, 2 Edw.Ch. 
(N.Y.) 231 (1834r 

Mosely v . Marshall 27 Barb. N. Y. 
42 (1858). 

In re Pfohl's El.state, 40 N.Y.S. 1086 
20 Misc. 627 (!_81IT). 

in re Very's Estate 53 N.Y.S. 389 24 
Misc. 139 (1898) 

Bonhoff v. Wiehorst, 1Q8 -N.Y.S. 437, 
57 Misc. 456 (1907)f 

Miller v. Maniner 121 S.E. 770, 87 
N.C. 149 (l924). 

Tyler v. Bie1· 172 r. 112, 86 Or 430 
1 18) . 

crs 62 A. 371 21/l Pa. 101 

Estate of Wilson Jewell 11 Phila. 
~ 73 (187_fil 

~ ,ud's Elstate, 8 ra.Co.Ot.n. 224 
~1887). 

Bourue v. Maybin, 3 Fed.Ca:;;. p. 003 
No. 1,700 (O.O.Miss.1~ 

See Damm v. Damm, 67 N.W. OOi, 109 
Mich. 619, 63 Am.St.Re 1, 601 (189.fil 
(where there was an unencumbered 
ife estate, followed by a life estate . 

in expectancy and a remainder in 
fee, the Jatte1· two estates bein 
subject to a mortgage). 

I n Stavros v. B1·adley, 232 S.W.2d 
1004 813 Ky. 676 19§0)J the life 

tenant satisfied a lien encumbranc.e. 
The court held that she was subrj · 
gated to the rights of the lienor 
but could not collect interest from 
the rcmainderman since it was her 
duty to pa:y: the interest on t lllLe -
ctunbrance. 

39. See De Prisco v. Rykaczewski, 
158 A. 144, 18 Del.Ch. 252 (1932). 

Tyler v. Bier, 172 P. 112, 88 Or. 430 
(1918). 

Millel' v. Marriner, 121 S.E. 770, 187 
N.C. 449 (1924). 

'.l.'odd's Ex'r v. First Nat. Bank, 190 
S.W. 468, 173 Ky. 60 (1917). 

Jones v. Sherrard, 22 N.C. 179, at 
page 187 (1838). 

Compare with cases on duty of life 
tenant to pay taxes cited in note 
6, supra. 

40. Murphy v. ~~o.2d 442, 2 
Ala. 91: (1942). 

~ 1se v. Naiman, 167 N.W 2 7 102) 
fB eb. 341 (1918). 

Bartels v. Seefus, 273 N. . 5,.J.32 
Neb. 841 (1937). 

[haper v. Clayton, 127 N.W. 300, 87 
-Neb. 443, 29 L.R.A.,N.S., l 3. (l1l1D). 

~ rrett v. -Snowden, 145 So. 49 ,---22 
~ la. 80, 87 A.L.R. 21 {1!133), 

41 
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would seem to be just. By paying off the mortgage, the value of 
both life estate and future interest have been increased in propor
tion to their respective values. Hence it would seem that the due 
proportion would be based upon the respective values of life es
tate and remainder or reversioh.41 Certainly, unless payment 
was not due until after the termination of the life tenant's ex
pectancy and was accelerated at the option of the owner of· the 
future interest, it would be unfair to base the share payable by the 
life tenant upon the interest which would accrue if the principal 
were not paid until the death of the life tenant. This might be 
more or less than- the amount by which the life estate is increased 
in value due to the payment of the mortgage. The cases, how
ever, are not clear as to what a due proportion of the principal 
is.42 

ngcl v. Swenson, 254 N.W. 2, 191 
Minn. 324 1934). 

Detroit & Northern Michigan Build
ing & Loan Ass'n v. O1·am, 167 N, 
W. 50, 200 Mich. 485 (1918. 

:Whitney v. Salter, 30 N.W. 755, 8~ 
inn. 103, 1 Am.St.Rei:,. 656 (1886 . 

amm v. Damm, 67 N.W. 984, 109 
ich. 619, 63 Am.St.Rep. 601 

a.87.fil, 

T dd's Ex'l' v. First Nat. Bank 190 
S.W. 468, 173 Ky. 60 1917. 

Coughlin v. Kennedy, 28 .A..2d 417, 
32 N.J.E . 383 (1042). 

1 Restatement, Pi:2J2erty (1086) § 182. 

But see, Kelley v. Acker, 228 S.W.2d 
48 216 Ark. 867 (19QQ1, and the 
cases cited infra, n, 42. 

4 1. See Draper v. Clayton, 127 N.W. 
369, 87 Neb. 443, 29 L .R..A..,N.S., 
153 (1910). 

In re Lee, 213 N.W. 736, 171 Minn. 
182 (1927). 

Garrett v. Snowden, 145 So. 493, 226 
Ala. 30, 87 A..L.R. 216 (1933). 

Engel v. Swenson, 254 N.W. 2, 191 
Minn. 324 (1934). 

Detroit & N01·thern Michigan Build
ing & Loan Ass'n v. Oram, 167 N. 
W. 50, 200 M1ch, 485 (1918). 

42 

Whitney v. Salter, 30 N.W. 755, 36 
Mum. 103, 1 Am.St.Rep. 656 (1886). 

Darn1n v. Damm, 67 N.W. 984, 109 
Mich. 619, 63 Am.St.Rep. 601 (1896). 

42. In re Daily's Estate, 159 P.2d 
327, 332, 117 Mont. 194, 204 (1945), 
involved payment of a mortgage by 
a life tenant, and a suit by the life 
tenant's executrix to recover from 
the estate of the creator of the 
interest. The court held that "the 

·present worth of an annuity equal 
to the interest running during the 
number of years which constitutes 
his expected life represent~ the sum 
which (the life tenant) is liable to 
pay as his individual indebtedness ; 
the balance, after subtracting this 
sum from the mortgage debt actual- · 
ly paid to the mortgagee, is the 
amount which (the remainderman) 
is· liable to contribute." 

See, also, Mmphy v. May, 8 So.2d 442, 
243 .A.la. 94 (1942). 

Bartels v. Seefus, 273 N.W. · 485, 132 
Neb. 841 (1937). 

Coughlin v. Kennedy, 28 A.2d 417, 182 
N.J.Eq. 383 (1942). 

In Snow v. Arnold, 181 So. 7, 132 Fla. 
436 (1938), the court apparent1Y al
lowed the successor to the life ten
ant to recover the entire amount 
paid on the principal of a mortgage. 
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If the life tenant pays the principal in order to protect his inter
est, he is entitled to reimbursement from the owner of the rever
sion or remainder, and has a lien on the future interest for the 
amount which its owner is under a duty to pay.43 

In general, the · remedies of the remainderman or r.eversioner 
for the failure of the life tenant to pay interest are the same as 
in the case of his failure to pay current taxes. Where the life 
tenant defaults and the mortgage is foreclosed, he cannot be
come the purchaser and cut off the rights of the remaindermen.44 

The respective duties of life tenant and remainderman or re
versioner may be, and sometimes are, modified by agreement or 
by the provisions of the instrument creating these interests.45 

It would seem that the duty of the life tenant should not extend 
to the payment of interest which accrued prior to the time when 

In Boggs v. Boggs, 147. P.2d 116, 63 
Cal.App.2d 576 (1944), there is lan
guage which would indicate that 
the entil'e burden of the mortgage 
fell upon the remaindermen. 

In Morrison v. Launtzhiser, 271 P.2d 
301, 176 Kan. 390 (1954), the life 
t enant was given a lien for the 
entire amount paid on the principal 
of the mortgage. 

43. Murphy v. Ma , 8 So.2d 442, 248 
Ala. 94 @42) 

Doggs v. Doggs, 147~ 2d,.J.l6,_63~ 
App.2d 576 (1944). 

Morrison v. Launtzhiser 271 r.2d 
301, 176 Kan, 300 (1954). 

Krause v. Naiman, 167 N.W. 207, 102 
Neb. 341 1918). 

Abney v. Abney, 62 So. 64, 182 Ala. 
213 (1913). 

~ er v. Clayton, 127· N.W. 369, 8 
Neb. 443, 29 L.R.A.,N.S., 153 1910 

'indall v. Peterson, 08 N.W. 688, 00 
.W. ~ 71 Neb. 160, 8 Ann.Oas. 

,721...(1004) 

Gai:rett v. Snowden, 146 So. 408 226 
.A.la. 80, 87 A,L.Il. 216 (1933 

264 N.W. 2 191 

43 

yler v. Bier, 172 P. 112, 88 Or. 430 
1918. 

Collins v. McKenna, 189 N.Y.S. 433, 
116 Misc. 72 1921 . 

Detroit & Northern Michigan Duild
ing and Loan .A.ss'n v. Oram, 167 
N.W. 50, 200 Mich. 485 (1918) 

Todd's Ex'r v. First Nat. Ba.!!k, 190 
S.W. 468, 173 Ky. 60 (1917 . 

Coughlin v. Kennedy, 28 A.2d 417, 
132 N.J.JDq,__ 383 (1942), a1:mears to 
deny the life tenant a right to fore
close after paying the mortgage, 
but concedes that hc_bas a llen,_J 

In Ward v. Chambless, 189 So. 890, 
238 Ala, 165 (1939), the life tenant 
acquh-ed the mortgage and then 
trai1sfen-ed it to another who later 
foreclosed. The court held that 
even If the' remalnderman had a 
rlght to redeem it had been lost b;y; 
long delay. 

44. See Souders -v. Kitchens, 124 
S.W.2d 1137, 344 Mo. 18 (1938). 

45. Coppens v. Coppens, 70 N.JD.2d 
54, 395-Ill. 326 (1946). 

Morrison v. Launtzhiser, 271 P.2d 
301, 176 Kan. 390 (1954) (recognized 
that the will might create a duty 
on the life tenant to pay the princi-
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his life estate· came into existence or became possessory.46 But, 
if accrued interest remains unpaid when the life estate becomes 
possessory, the life tenant should ay any interest thereafter ac
cruing on that unpaid amount.de 

§ 1698. Rights and Duties of Life Tenant and Owner of 
Indefeasibly Vested Remainder or Reversion as 
to Special Improvement Tax 

A special improvement tax represents an addition to capital in • 
much the same way as the satisfaction of a mortgage. And in 
the same way this addition to capital also benefits the life tenant 
Hence, with some exceptions,48 it is usually held that the burden 
of such a tax is shared by life tenant and remainderman or rever
sioner.49 There is, however, an additional element not present 
in the case of the payment of a mortgage debt. The incr·ease in 
value of the land due to the payment of the mortgage is perma
nent. But the special improvement may not last forever, and 
therefore may not increase the value of the future interest in the 
proportion which its value bears to the life estate. Some courts 
have, however, ignored that aspect of the situation and have held 
that the life tenant pays interest to the owner of the future inter
est on the total amount to be assessed for the improvement, and 
that this interest payment continues during his life; the owner 
of the future interest paying the entire assessment.60 Other 
courts have divided the burden in the proportion which the value 

pal of a: mortgage, but construed as 
creating no su.ch duty). 

Joh~ston v. Dickerson, 127 S.W.2d 
64, 233 Mo.A.pp. 762 (1939). 

Fuller v. Devolld; 128 S.W. 1011, 144 
Mo.A.pp. 93 (1910). 

46. Jones v. Sherrard, 22 N.O. 179 
(1838). 

Ruscombe v. Hare, 6 Dow 1 (1818). 

And see Damm v. Damm, 67 N.W. 
984, 109 Mich. 619, 63 Am.St.Rep. 
601 (1896). 

Contra: 

Penryhn v. Hughes, 5 Ves. 99 (1799). 

47 .. Jones v. Sherrard, 22 N .C. 179 
(1838). 

Ruscombe v. Hare, 6 Dow 1 (1818). 

48, Thomas v. Thomas' Guardian, 51 
S. W.2d 949, 244 Ky. 724 (1932). 

Vaughn v. Metcalf, 118 S.W.2d 727, 
274 Ky. 379· (1938) (dictum). 

49. In re .A.nderton's Estate, 174 P. 
2d 212, 67 Idaho 160 (1946). 

See other cases cited inf ra this sec
tion. 

50, Holzhauser v. Iowa State Tax 
C.ommission, 62 N.W.2d 229, 245 
Iowa 525 (1953) (dictum). 

Plympton v. Boston Dispensary,. 106 
Mass. 544 (1871). 

Chamberlin v. Gleason, 57 N.E. 487, 
163 N.Y. 214 (1900). 

Stilwell v. Doughty, 2 Bradf.Sur.(N: 
Y.) 311 (1853). 

44 · 

.!5 1, See Matt 
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

DIVISION  II 

In the Matter of the Estate of: No.  51576-8-II 

GERALD IRWIN SR., 

Deceased. ORDER GRANTING RESPONDENT’S 

MOTION FOR RECONSIDERATION IN 

PART AND DENYING APPELLANT’S 

BARBARA A. KELLEY, 

Appellant, 

MOTION FOR RECONSIDERATION 

v. 

BARBARA IRWIN, 

Respondent. 

The respondent and appellant have each filed a motion for reconsideration of the 

published opinion filed on October 22, 2019.  After review, it is hereby 

ORDERED that appellant’s motion for reconsideration is denied.  It is further 

ORDERED that respondent’s motion for reconsideration is granted in part, and we 

amend the filed opinion as follows: 

On page 8, lines 17 through 21, the following text is removed: 

III. ATTORNEY FEES

Both Kelley and Irwin request attorney fees on appeal under RAP 

18.1 and RCW 11.96A.150.  Both parties ask that we either award them 

attorney fees for work their attorneys performed below or remand for the 

trial court to award attorney fees, even though they apparently did not 

request attorney fees before the trial court. 

On page 8, line 17, the following text is inserted: 

III. ATTORNEY FEES

Both Kelley and Irwin request attorney fees on appeal under RAP 

18.1 and RCW 11.96A.150.  Both parties ask that we either award them 

attorney fees for work their attorneys performed below or remand for the 

Filed 

Washington State 

Court of Appeals 

Division Two 

January 22, 2020 
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trial court to award attorney fees, even though they put nothing in this record 

to establish that they requested attorney fees before the trial court. 

 

On page 9, lines 1 through 8, the following text is removed: 

 

 While we have discretion under RCW 11.96A.150 to award attorney 

fees to any party, we decline to grant attorney fees for work done in the trial 

court to award fees where neither party sought fees below.  Nor do we grant 

attorney fees on appeal. 

 

 On page 9, lines 1 through 8, the following text is inserted: 

 

 While we have discretion under RCW 11.96A.150 to award attorney 

fees to any party, we decline to grant attorney fees for work done in the trial 

court at this stage, nor do we grant attorney fees on appeal.  Instead, we 

remand to the trial court to decide whether to grant attorney fees for work 

performed at the trial court. 

 

On page 9, lines 7 through 8, the following text is removed: 

 

 We decline to impose attorney fees. 

 

On page 9, lines 7 through 8, the following text is inserted: 

 

 We decline to impose attorney fees and remand to the trial court. 

  

 IT IS SO ORDERED. 

 

Jjs:  Glasgow, Melnick, Sutton 

 

      

  

 

 Glasgow, J. 

We concur:  

  

Melnick, P.J.  

Sutton, J.  

 

 



 

 

 

 

 

 

 

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

 

DIVISION  II 
 

In the Matter of the Estate of: No.  51576-8-II 

  

GERALD IRWIN SR., PUBLISHED OPINION 

  

 Deceased.  

      

 

 GLASGOW, J. — In his will, Gerald Irwin Sr. left Barbara Kelley a life estate in real property 

that was still encumbered by a mortgage.  He left the residue of his estate to his two children, 

divided evenly between them.  The trial court ruled that Kelley was responsible for paying the 

mortgage during her life estate. 

 Kelley appeals, arguing that she is not “the devisee” and so is not responsible for the 

mortgage under RCW 11.12.070, that Irwin Sr. did not intend for her to pay more than the taxes 

and insurance on the real property, and that under common law principles, life tenants are generally 

not liable for mortgages on property in which they receive a life estate.  Irwin Sr.’s children argue 

that the invited error doctrine prohibits Kelley from appealing the trial court’s order. 

 We hold that the invited error doctrine does not apply to this case.  We also hold that Kelley 

is responsible for paying the mortgage during her life estate, and we affirm the trial court.  
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FACTS 

 

 Irwin Sr. executed his will on November 16, 2016.  He named Kelley as personal 

representative of his estate.  In the will he also granted Kelley a life estate in real property 

“provided she pays the taxes and insurance on the property.”  Clerk’s Papers (CP) at 3.  Irwin Sr. 

devised the residue of his estate evenly between his two children, Gerald Irwin Jr. and Barbara 

Irwin.  The will was silent on the mortgage that still encumbered the property at the time of Irwin 

Sr.’s death.   

 Irwin Sr. died in January 2017.  Relevant to this appeal, the Irwins argued that Kelley, as 

the life tenant, was personally responsible for the mortgage.  The trial court agreed with the Irwins 

in its letter ruling, ordering Kelley to personally make monthly payments on the mortgage during 

her life tenancy.  The parties then jointly presented a stipulated order memorializing the court’s 

letter ruling.   

 Kelley appeals.  

ANALYSIS 

 

I.  INVITED ERROR 

 

 As an initial matter, Barbara Irwin1 argues that Kelley invited the error she now complains 

about because she stipulated to entry of the trial court’s order following its letter ruling.  Irwin asks 

us to invoke judicial estoppel and reject Kelley’s appeal.  We disagree and decline Irwin’s request. 

 The invited error doctrine prohibits a party from setting up an error at trial and then 

complaining of it on appeal.  State v. Momah, 167 Wn.2d 140, 153, 217 P.3d 321 (2009).  But as 

Kelley points out, she did not stipulate to the merits of the trial court’s order, but simply affirmed 

that the final order accurately reflected and formalized the court’s letter ruling.  The invited error 

                                                 
1 Only Barbara Irwin is a party to this appeal.  
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doctrine does not apply in this case because Kelley did not stipulate to the merits of the court’s 

ruling.   

II. IRWIN SR.’S WILL 

 

 Kelley argues the trial court erred in ruling that she is responsible for paying the mortgage 

on the property.  Kelley contends that the Irwins, as residuary fee simple devisees, should be liable 

for the mortgage.  We disagree. 

A. Standard of Review and Principles of Will Interpretation 

 

 We review a trial court’s interpretation of a will de novo, with the goal of ascertaining the 

testator’s intent.  In re Estate of Burks, 124 Wn. App. 327, 331, 100 P.3d 328 (2004); RCW 

11.12.230.  If possible, this intent must be determined from the four corners of the will.  Id.  “‘[T]he 

intention which controls is that which is positive and direct, not that which is merely negative or 

inferential.’”  In re Estate of Campbell, 87 Wn. App. 506, 511, 942 P.2d 1008 (1997) (quoting In 

re Douglas’ Estate, 65 Wn.2d 495, 499, 398 P.2d 7 (1965)).   

The testator is presumed to have known the law at the time of execution of his will.  In the 

Matter of Estate of Mell, 105 Wn.2d 518, 524, 716 P.2d 836 (1986).  The testator is also presumed 

to be familiar with the “‘surrounding circumstances’” that could affect the will’s construction.  In 

re Estate of Price, 73 Wn. App. 745, 754, 871 P.2d 1079 (1994) (quoting In re Estate of Bergau, 

103 Wn.2d 431, 436, 693 P.2d 703 (1985)).   

 As a general rule, unless the will expressly provides otherwise, “‘one who takes a life estate 

in the property of a decedent elects to take as a whole with the benefits of the income and profits, 

and under the corresponding burdens of the current expenses such as taxes, repairs, and other 

upkeep, viewing the estate as a whole.’”  In re Brooks’ Estate, 44 Wn.2d 96, 98, 265 P.2d 833 

(1954) (quoting Richardson v. McCloskey, 276 S.W. 680, 685 (Tex. Com. App. 1925)); see also 
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Estate of Campbell, 87 Wn. App. at 513 (costs of maintaining a life estate may be charged to 

remainderman “where a will explicitly so provides.”).  A devisee who accepts the benefits of a life 

estate must assume the burden or expense of the repairs, and a life tenant who voluntarily makes 

permanent improvements, for example, cannot apportion the cost between themselves and the 

residual devisees.  Id. 

B. Under RCW 11.12.070, Kelley Is Responsible for Paying the Mortgage Payments as the 

Devisee  

 

 In addition to case law establishing that the holder of a life estate is generally responsible 

for the costs of maintaining the property during the life estate, RCW 11.12.070 provides that 

“[w]hen any real or personal property subject to a mortgage is specifically devised, the devisee 

shall take such property so devised subject to such mortgage unless the will provides that such 

mortgage be otherwise paid.”  We agree with the trial court that under this statute, Kelley is the 

devisee, and because Irwin Sr.’s will did not explicitly provide for the payment of the mortgage, 

Kelley is responsible for paying the mortgage during her life estate.  

 The term “devisee” is not defined in the statute.  Black’s Law Dictionary 548 (10th ed. 

2014) defines “devisee” as “[a] recipient of property by will.”  Black’s defines the separate term 

“residuary devisee” as “[t]he person named in a will to receive the testator’s remaining property 

after the other devises are distributed.”  Thus there does not appear to be any limitation on the term 

“devisee” that would make it inapplicable to life tenants.   

Further, RCW 11.12.070 applies to property that is “specifically devised.”  The will granted 

Kelley a life estate as a “specific bequest.”  CP at 3.  In contrast, the remaining fee simple interest 

goes to the Irwins as part of the overall residual estate that is divided evenly between them.  This 

distinction also supports the conclusion that Kelley is the devisee and is responsible for paying the 

mortgage during her life estate under RCW 11.12.070. 
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Kelley advances several arguments as to why she, as the life tenant, should not be 

considered the devisee under RCW 11.12.070.  All fail. 

 Kelley first argues that her life estate cannot exist at all without a remainder—in this case 

the Irwins’ fee simple interest—and so upon Irwin Sr.’s death, the Irwins’ interest vested before 

Kelley’s.  Therefore, she contends, the Irwins should be considered “the devisee” for the purposes 

of RCW 11.12.070.  She also cites to Shufeldt v. Shufeldt, 130 Wash. 253, 262, 227 P. 6 (1924), 

which explained that where there is no contingency as to the person entitled to the remainder, the 

remainder vests when the will goes into effect.   

 Kelley focuses on the Irwins’ property interest while ignoring her own.  As a life tenant, 

Kelley is the first person entitled to possessory interest in the property even if she does not hold a 

fee simple interest in the property.  Kelley does not provide any convincing authority for her claim 

that a party receiving a life estate cannot be considered a devisee simply because she is not a fee 

simple owner of the property.  There is nothing in the language of RCW 11.12.070 or in the 

dictionary definition of “devisee” that suggests such a limitation.  A “recipient” of property would 

include a person, such as a life tenant, who receives only a possessory interest in the property.  

BLACK’S LAW DICTIONARY 1461 (10th ed. 2014).   

 Kelley also argues that requiring her to pay the mortgage on her own testamentary gift, the 

life estate, is a “strained consequence” that should be avoided in interpreting RCW 11.12.070.  Br. 

of Appellant at 14-15; Wright v. Engum, 124 Wn.2d 343, 351, 878 P.2d 1198 (1994).  But a devisee 

is entitled to avoid a burden, including a payment obligation, by rejecting the bequest.  

Higgenbotham v. Topel, 9 Wn. App. 254, 256-57, 511 P.2d 1365 (1973).  In addition, one could 

just as easily argue that it would be a “strained consequence” for the residual devisees to have to 

pay the mortgage on their own testamentary gift where they do not yet have possessory interest in 
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the property, particularly in light of the principles articulated in Brooks’ Estate and Estate of 

Campbell.  A life tenant accepts all of the benefits and burdens of the property and those with a 

remaining interest cannot be made responsible for the costs of maintaining life estate property 

absent an explicit provision in the will.  Brooks’ Estate, 44 Wn.2d at 98; Estate of Campbell, 87 

Wn. App. at 513-14.  The Irwins will be burdened with mortgage and maintenance costs upon 

termination of the life estate when they take possession of the property.   

 Finally, Kelley argues that RCW 11.12.070 is a derogation of this common law and should 

be strictly construed, citing McNeal v. Allen, 95 Wn.2d 265, 269, 621 P.2d 1285 (1980) and RCW 

4.04.010.  Kelley would strictly construe “devisee” to exclude life tenants.  Brooks’ Estate says 

the opposite, however, holding that a life tenant takes the life estate along with all the benefits and 

burdens of the property, viewing the estate as a whole, unless otherwise provided in the will.  44 

Wn.2d at 98.  Brooks’ Estate was decided the year before RCW 11.12.070 was adopted and 

remains consistent with the plain language of the statute obligating the devisee to assume 

responsibility for any mortgage absent contrary language in the will.  Kelley also relies on In re 

Cloninger’s Estate, 8 Wn.2d 348, 112 P.2d 139 (1941), but that court addressed statutory language 

not at issue here.  Id. at 349-51; REM. REV. STAT. § 1401 (1860). 

Kelley also contends that under the common law, life tenant devisees should “have no 

obligation to pay the principal debt secured by a mortgage because it would be inequitable to make 

someone pay for property in which he or she is not accumulating equity.”  Reply Br. of Appellant 

at 15.  This proposition has held sway in other states, which have adopted the rule that unless the 

creator of the life estate has otherwise provided, the life tenant must pay interest on the mortgage 

but is under no obligation to pay off the principal of an encumbrance on the property.  31 C.J.S. 

ESTATES § 58; see also 51 AM. JUR. 2d, Life Tenants and Remaindermen § 294; Draper v. Sewell, 
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263 Ala. 250, 253, 82 So. 2d 303 (1955); Tyler v. Bier, 88 Or. 430, 434, 172 P. 112 (1918); Currier 

v. Teske, 93 Neb. 7, 13, 139 N.W. 622 (1913).  Under this rule, a life tenant who does pay off the 

principal generally is entitled to contribution from the residual fee simple owners.  31 C.J.S. 

ESTATES § 58.   

However, Kelley does not direct us toward any source suggesting that Washington courts 

subscribe to this principle.  Rather under Washington law, life tenants accept a life estate with all 

the corresponding burdens associated with the property, viewing the estate as a whole.  Brooks’ 

Estate, 44 Wn.2d at 98.  And in Washington, the duty of a life tenant not to permit waste includes 

a duty to pay mortgage debt payments.  17 WILLIAM B. STOEBUCK & JOHN W. WEAVER, 

WASHINGTON PRACTICE: REAL ESTATE § 1.27, at 53 (2d ed. 2004); see also RCW 64.12.020; 

McDowell v. Beckham, 72 Wash. 224, 232, 130 P. 350 (1913).  Thus, Kelley’s arguments fail to 

change our reading of RCW 11.12.070.   

For these reasons, we agree with the trial court that Kelley is “the devisee” under RCW 

11.12.070, and so takes her life estate subject to the mortgage.  If Kelley does not wish to undertake 

this burden, she can reject the bequest.   

C. Washington Courts Will Not Draw Negative Inferences from the Will 

 

 Alternatively, Kelley contends that Irwin Sr.’s will provided that his children must pay the 

mortgage.  Kelley relies on language in the will that provided that Kelley receives a life estate 

“provided she pays the taxes and insurance on the property.”  CP at 3.  Kelley argues that Irwin 

Sr.’s intent was clear:  Kelley must pay taxes and insurance, and nothing else.  However, Kelley 

ignores the principle that Irwin Sr. is presumed to have known the law at the time he executed his 

will.  Estate of Mell, 105 Wn.2d at 524.   
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In Estate of Campbell, the court rejected the type of negative inference that Kelley asks us 

to draw here.  87 Wn. App. at 513-14.  In that case, the testator’s will gave his wife a life estate 

that included “undisturbed possession of the house and land . . . so long as she wishes to live there.”  

Id. at 508.  Campbell’s children were entitled to the remainder.  Id.  They argued that the language 

in the will indicated an intent to terminate the life estate if Campbell’s wife vacated the property.  

Id. at 510.  But under the law, absent a contrary statement in the will, a holder of a life estate was 

entitled to sublease and collect rents during the pendency of the life estate even if she did not live 

on the property.  Id. at 511.  The court declined to infer from the will’s language that Campbell’s 

wife’s life estate would terminate should she move from the property, explaining that the intention 

that controls “‘is that which is positive and direct, not that which is merely negative or inferential.’”  

See id. at 511-12 (quoting Douglas’ Estate, 65 Wn.2d at 499).  Absent a clear statement to the 

contrary, existing law controls. 

Here, Kelley asks us to infer that Irwin did not intend for her to pay the mortgage because 

he said that her life estate was conditioned on her paying taxes and insurance on the property.  But 

like in Estate of Campbell, Kelley is asking us to draw a negative inference.  We follow the 

reasoning in Estate of Campbell and decline to do so. 

III. ATTORNEY FEES 

 

 Both Kelley and Irwin request attorney fees on appeal under RAP 18.1 and RCW 

11.96A.150.  Both parties ask that we either award them attorney fees for work their attorneys 

performed below or remand for the trial court to award attorney fees, even though they apparently 

did not request attorney fees before the trial court.   
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 While we have discretion under RCW 11.96A.150 to award fees to any party, we decline 

to grant attorney fees for work done in the trial court or remand for the trial court to award fees 

where neither party sought fees below.  Nor do we grant attorney fees on appeal. 

CONCLUSION 

 

 Under RCW 11.12.070, Kelley is a specific devisee and is therefore responsible for paying 

the mortgage during her life estate.  Irwin Sr.’s will did not expressly provide otherwise.  And 

Washington common law supports, rather than undermines, this conclusion.  We affirm.  We 

decline to impose attorney fees. 

  

 Glasgow, J. 

We concur:  

  

Melnick, P.J.  

Sutton, J.  
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